Dear Mr. Wates,

We refer to your letter of 1 October 2007 (Ref. ACCC/C/2007/21) requesting more information regarding our allegation for violations of Article 5 and 6 of the Convention.

Please, find attached a memorandum we have prepared on such regard:

MEMORANDUM
1. It is known that one of the fundamental rights affirmed under the Aarhus Convention is the right of “every person …to live in an environment adequate to his or her health and wellbeing”
. The full protection and enjoyment of this right imposes over the Parties to the Convention certain duties and obligations, i.e. the “three pillars;

2. 10. The Civic Alliance for the Protection of the Bay of Vlora [CAPBV] is a non-governmental organization within the definition of “public concerned” because its members are “affected or likely to be affected by…the environmental decision making
” of the EC/EIB;

3. The European Commission is a Contracting Party to the Convention.
 Signature and approval took place respectively on 25 June 1998 and 17 February 2005
 whereas the Convention entered into force on 17 May 2005
;
4. The European Investment Bank [EIB] is a “Public Authority” under the Convention because it is “an institutions” belonging to a “regional economic integration Organization …which is a Party to this Convention.
”
5. Upon signature the EC formally declared that:

“…Community institutions will apply the Convention within the framework of their existing and future rules on access to documents and other relevant rules of Community law in the field covered by the Convention
” 
6. On 29 September 2004, the EIB entered into a Financial Contract with the Albanian Energy Corporation [KESH] for the construction of a thermo power plant [TPP] in Vlora, Albania. On 6th December 2004, EIB entered into a Guarantee Agreement with the Government of Albania with respect to such TPP financing
.

7. On 6 September 2006 the EC approved Regulation (EC) No 1367/2006 of the European Parliament and of the Council on the Application of the Provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to Community Institutions and Bodies
. It became applicable from 28 June 2007.

8. According to the Legal Analysis, “EIB should be treated as being subject to the obligations stemming from both the Aarhus Convention and Regulation 1367/2006.
”

9. A reading of the terms of both the Financial Contract and the Guarantee Agreement from the Albanian version available at this time leaves no doubt that most of, in not all the rights and the obligations of both parties resulting in “significant events” with respect to the Aarhus Convention would take place in the future, certainly after its entry into force on 17 May 2005, and even after the entry into force of Regulation No.1367/2006
.

10. On 29 March 2007 the Aarhus Convention Compliance Committee sent a letter to the EIB informing it about its Draft Findings and Recommendations with respect to ACCC/C/2005/12. The letter further stated that:

Taking into account the EIB’s involvement in the procedure, the Committee has requested the secretariat to forward the draft to EIB for any comments relating to its involvement and other comments it may wish to make
.
11. In its 27 June 2007 response, the EIB made the following representations:

(i) “If located within the EU the project would fall under Annex 2 of the EU Directive 85/337/EEC (as amended by Directives 97/11/EC
 and 2003/35/EC) on Environmental Impact Assessment (EIA), leaving it to the national environmental authority to determine whether a full EIA is required; 
”

(ii) “Although Albania is not an EU Member State, it is Bank policy to require that projects outside the EU comply with appropriate Community environmental principles and standards subject to local conditions and law…[as] it is EIB policy not to finance projects that are in conflict with EU environmental legislation;”

(iii) “…Consultants prepared a detailed site selection report and an environmental impact assessment, covering the issues required by the above-mentioned directive, including an environmental management plan (EMP)…The general public was consulted on three occasions and additional meetings were held with ministries, government agencies, local businesses, NGOs and others.
”

12. The “precautionary principle” is at the cornerstone of EC’s environmental policy and is rightly considered “full-fledged and general principle of international law
.”

13. In one of its fundamental components as a matter of environmental policy, the precautionary principle has been interpreted by the Commission in conformity with the spirit and letter of the Aarhus Convention by confirming its aspiration “to rely on [decision-making] procedures as transparent as possible and to involve all interested parties at the earliest possible stage.
”

14. In its Final Findings and Recommendations concerning ACCC/C/2005/12, the Compliance Committee resolved inter alia that:

(i) With respect to the Vlora TPP the Government of Albania “failed to comply with the requirements for public participation set out on paragraphs 3, 4 and 8 of article 6 of the Convention”
.

(ii) “Once a decision to permit a proposed activity in a certain location has already been taken without public involvement, providing for such involvement in the other decision-making stages that will follow can under no circumstances be considered as meeting the requirement under article 6, paragraph 4, to provide “early public participation when all options are open
”

(iii) With respect to the environmental consent issued in February 2007 for the Vlora TPP, “Considering together with the fact that as late as 15 December 2006 no application for a permit had been lodged, the issuing of the consent raises a number of serious concerns, [which] relate to the way in which the provisions of article 6 of the Convention were applied to this decision, in particular in light of the fact that neither the environmental consent issued in 16 February 2007 nor environmental license issued on 3 March 2007 address the issue of public comments or reasons and considerations on which it is based.
”

15. Through a comparative analysis of the EIB’s response with EC’ policies and with the Final Findings and Recommendations on ACCC/C/2005/12, and considering that the Aarhus Convention is a floor and not a ceiling, it may be concluded that:

(i) EIB as an EC institution, has not complied with Article 6 of the Aarhus Convention at least with respect to “significant events” that have occurred after the Convention’s ratification as of 17 February 2005, or as of 6 September 2006 [Environmental permits granted] or 28 June 2007 [Construction permit granted].

16. The Construction Permit for the Vlora TPP, for example, took place only on 1 August and 17 August 2007 by relevant authorities in Albania.  There is no evidence of any meaningful public participation in pursuance of Article 6 of the Convention with respect to these meetings
.

17. Moreover, according to the Financial Contract with the Borrower the EIB undertakes that “terms and conditions of the bank’s lending operations shall comply with the Community’s policies
”

18. As mentioned before, once EIB incurred obligations under the Convention, several “significant events” occurred, a partial list of which has been included in the previously submitted communication. However, EIB has not undertaken any efforts to ensure any form of public participation whatsoever during any steps of the TPP design, permitting and construction phase.

19. In that regard, we believe that the obligations under the Convention are not confined solely to the Party in which territory the object is located. In our particular case, we believe the Convention is applicable to the EIB as the co-lender on the Vlora TPP project because it has obligations under the Convention arising out for the following reasons:

(i) The spirit of the Convention reflects the will of the parties to make sure that “public, private and international fund providers …give high priority to projects that aim to further the objectives of this Convention
”

(ii) EIB is a “public, international fund provider” and at the same time an EC “institution” covered by the Convention “alongside national public authorities
.”

(iii) Article 2 of Regulation (EC) No 1367/2006 provides for a broad definition of “applicant” [any natural or legal person requesting environmental information]
.

20. Having in mind that the Convention covers obligations that Parties have to the public, the issue is whether or not the EIB as a “party” to the Convention has any obligations towards the communicant.

21. With the exception of references to “national law” there is nothing in the Convention that would impose a territorial/jurisdictional boundary upon a Party with respect to its obligations. While it is generally presumed that obligations between Parties and the public would arise within the national, domestic domain - in other words, both the Party and the public would belong to the same country – yet the Convention does not specifically provide for a limitation in its applicability that would require both players to rest within the territory of one state. 

22. The important, essential factor for the applicability of the Convention is whether or not both sides belong to the Aarhus area, which is hereby defined as the jurisdiction encompassing the territory of all Parties to the Aarhus Convention.

23. In this case, both the EIB and the communicant belong to the Aarhus area.  Based in Luxembourg, the EIB is a “Public Authority” of the EC, which through its lending activity as a “public, international fund provider” is financing the Vlora TPP in Albania, where the public concerned resides.
24. Moreover and following an established principle in international law, the EC has a “general obligation …to ensure that activities within [its] jurisdiction and control respect the environment of other States or of areas beyond national control
”
25. EIB, as a public authority of the European Union, cannot escape such obligation either. The issue of EIB compliance would have not been raised in the hypothetical scenario of the EIB’s funding a project within the EU area. In this case and acting as “a floor rather than a ceiling” both Aarhus Convention’s obligations and EU law would have ensured compliance.  The issue thus arises when EIB acts outside of EU area but within the Aarhus area.

26. Finally, quoting from EU legislation, “as a general principle, the rights guaranteed by the three pillars of the Aarhus Convention are without discrimination as to citizenship, nationality or domicile”
.
Access to environmental information, Art. 4.1. and 5.3 of the Convention

27.  In two occasions, “any party”, or individuals acting in connection or on behalf of the Civic Alliance have requested environmental information to the EIB.  The first such request was done on 5 April 2006. Its subject was (i) the disclosure of the “Loan Agreement” between the EIB and Albania of 29 September 2004; (ii) the disclosure of EIB’s Environmental Impact Assessment; and (iii) whether or not EIB conducted its own inquiry on “potential historical/archeological value of the [Vlora TPP] site”. Applicant believed such request fell under Article 2.3. (b) of the Convention [“activities or measures… affecting or likely to affect the elements of the environment”]

28. The request was denied on 28 April 2006 on reasons of confidentiality to the client
.  However, this denial and its justification were baseless since it was later discovered that although incomplete, the requested information was previously in the public domain. Obviously, information already in public domain cannot be deemed confidential
.

29. The second request for information relates to the Framework Agreement between BEI and Albania of 5 February 2007.  It was made on 9 September 2007. It is believed that the Framework Agreement contains important references pertaining to environmental information on EIB funded projects having an environmental impact in Albania, therefore its disclosure would be essential for ensuring compliance with the three pillars of the Aarhus Convention. Its receipt was acknowledged on 20 September 2007.

30. On 8 October 2007, the request was denied due to alleged existence of the document in the public domain. The EIB’s answer is provided below:

“On the basis of §93 of the Bank’s Public Disclosure Policy (http://www.eib.org/about/publications/public-disclosure-policy.htm), we should like to inform you that the requested document is already in the public domain, as it was published in the Albanian Official Journal Nr. 10, year 1998, date of publishing 06.05.1998.

We would therefore suggest you to consult the above-mentionned (sic) Official Journal to obtain a copy of the Framework Agreement.
”
31. However, The Albanian Official Journal referred to in the EIB’s response has published the decision concerning the approval of the Framework Agreement only and NOT the text of the Framework Agreement.  

32. In both cases, EIB’s answer fails to comply with Article 4.1 of the Convention. 
33. In the first instance, EIB’s failure to provide the document in the English language constitutes non-compliance with respect to sub/paragraph (b) “copies of actual documentation”, because the original version of both Agreements is in English. The Albanian version of the Financial Agreement and the Guarantee Agreement are translations of the English original and therefore their legal validity, clarity and meaning are questionable. In addition, the Albanian version of the Financial Agreement as published omits Annex I
 and Annex II
 
34. In the second instance, the violation was both of a general nature [complete non disclosure, because the document is not publicly available) and specific [because “actual documentation” referred is in Albanian language whereas it is presumed that the official language of the requested document is English].

35. Information received from EIB as recently as 8th November 2007 confirms the willingness of the Bank “to disclose the content of the Framework Agreement”. This is a step in the right direction, but it is conditioned upon “the consent of the Albanian government”
, adding to further uncertainty and delay on the access to information process.
35. Moreover, Article 5.3 of the Convention provides an obligation for “each Party” to make environmental information “progressively available” in “electronic databases” including the Internet.  The EIB owns and uses its own site on the web, www.eib.org.

36. Contrary to other IFI’s, before and at the time of the writing of this document, there is very limited, if any, environmental information at the EIB site on the Vlora Thermo Power Plant.  This may constitute violation of Article 5.3.

Public participation in decision-making, Art. 6 of the Convention

37. The issues and facts related to the Vlora TPP financing by the EIB do not comport to a situation foreseen normally in domestic public participation procedures. Indeed, in such procedures all players are domestic while Aarhus Convention and - where applicable - domestic norms do apply.

38. However, there is no doubt that the decisions of the European Investment Bank to finance the Vlora TPP fall under Article 6 of the Convention. In this regard, it must be taken into consideration that the Vlora TPP project in question would not have been authorized without the decision by international investors such as the European Investment Bank. These investors co-decided or otherwise sanctioned on the size, location, environmental aspects and other characteristics of the project in question. They took a decisive influence on the decision on the project and cannot, therefore, escape from their responsibility under the Aarhus Convention
. This Convention wishes “to further accountability of and transparency in decision-making” and recognizes “the desirability of transparency in all branches of government”
. As all branches of government are to be affected, it is not possible to divide the decision-making process on a specific project into the permit procedure and an independent financing procedure and omit to apply the provisions of the Aarhus Convention on the financing aspects of the project. 
39.In the Vlora TPP situation, an IFI/EU institution such as EIB is engaged in a project at a third country, i.e. Albania, which lies outside of the EU but within Aarhus area.  The analysis, therefore, is unique, it should comport a broad interpretation of the Aarhus Convention’s relevant principles and, at certain levels, it should be conducted based under the principles of equity praeter legem 
. 

40. As referred above, as an actual Party to the Convention, EIB has signed two important documents: (i) The Guarantee Agreement of 6 December 2004 with the Government of Albania and (ii) the Finance Agreement of 29 September 2004 with KESH or Albanian Energy Corporation (the Borrower).  

41. Both Agreements place direct and active obligations on the Government of Albania and the Borrower in order to receive the loan. Simultaneously, they constitute indirect and passive obligations on the EIB, as it cannot ignore instances of non-compliance with general or specific legal obligations on the part of the Borrower with respect to the Aarhus Convention, which have occurred after its entry into force, i.e. after 17 May 2005. 
42. Article 6.02 of the Guarantee Agreement provides that “the Guarantor [i.e. Republic of Albania] undertakes that, by using all means in its disposal under Albanian law, shall assist the Borrower [i.e. KESH] to obtain permits, licenses, approvals or agreements necessary to carry out the work of the project”. [Emphasis added]
.  Clearly, Article 6.02 of the Guarantee Agreement is wider in scope than “permits or licenses” envisaged under Article 6 of the Aarhus Convention therefore a restrictive interpretation of Article 6 obligations of the Convention for our set of facts is unreasonable and unsuitable.
43. Moreover, by means of Article 6.03 EIB places a strict and unequivocal obligation upon the Government of Albania “not to prevent the Borrower from implementing this investment plan,” i.e. the construction of the Vlora Thermo Power Plant.

44. Both these provisions constitute violations of Article 6.2 [early, adequate, timely, effective notification of public concerned]; 6.3 [reasonable time-frames]; 6.4 [early and effective participation, when all options are open] and 6.8 [Parties shall make sure that “due account is taken of the outcome of the public participation”].  By inducing specific, strict and inflexible obligations upon another Party to the Convention, EIB leaves no other option open to the public except that of building the TPP at the predetermined site ignoring all relevant Article 6 requirements under the Aarhus Convention. 

45. Moreover, the wording of the Guarantee Agreement [between the Government of Albania and EIB] implies that the Finance Agreement [between the Borrower and KESH] can be interpreted to supersede obligations that Albania may have under international law, including those under the Aarhus Convention, not to mention its own Constitution.

46. In effect such provisions by one Party to the Convention impose upon another Party to the Convention to engage in conduct that might be in breach of its terms, since they do not take into account the potential occurrence that, in conformity with the Aarhus Convention, the public concerned may participate in a meaningful way and influence all stages of the decision-making process to the point that relocation of the Vlora TPP becomes necessary, indispensable and unavoidable.

47. Moreover, EIB’s Finance Agreement and its contractual obligations are in conflict with EC’s stated policy and position on the Vlora TPP that “the selected site of the planned thermal power plant in Vlorë has led to concerns regarding environmental impacts and economic viability, and should be reconsidered”
.  

48. In that regard, it is worth noting that the other two co-financiers in the Vlora TPP project, i.e. the World Bank and the EBRD, have at least attempted to provide some form of public participation through the Party Concerned, which were nevertheless found by the Compliance Committee to be in breach of the Convention
.

49. Being the EIB both an IFI and an EU institution sensu largo, it could and should have been more substantially and independently engaged in order to ensure meaningful public participation at an early stage with regards to the procedures for the design, approval and construction of the Vlora TPP in compliance with Article 6 of the Aarhus Convention and relevant EU policies and regulations.

50. The only instance when the EIB implies in a rather general, unclear fashion that there has been some sort of unspecified public participation is its letter of 27 June 2007 to the Compliance Committee described in Paragraph 11.3 above.

51. Taking into consideration that such information by the EIB became available after the Findings and Recommendations on ACCC/C/2005/17 were made public, and trusting that the EIB did not intend to question a posteriori the validity of such Findings, the only plausible explanation is that the EIB may have been engaged in some sort of independent public participation procedure – not known thus far – similar to the other IFI co-financiers
. 

52. However and unlike the other Banks involved in the Vlora TPP project, with regards to the EIB the Civic Alliance for the Protection of the Bay of Vlora has no information and is not aware that at any time the EIB engaged in or made any efforts to ensure any form of public participation – meaningful, at early stage and when all options were open - in compliance with Article 6 of the Convention.  Unless the EIB can provide evidence that at any stage it did indeed engage in its own, independent public participation procedures in conformity with the Aarhus Convention, it is in breach and it cannot escape accountability under the Convention. 

53. Due to the current lack of information regarding the types of “permits, licenses approvals or agreements” foreseen in the Guarantee Agreement [see Supra Paragraph 41] – a full analysis on the issue of “licenses and permits” cannot proceed without the relevant documentation and therefore ends here, without prejudice to further examining the matter once such information is made available by the EIB.

54. EIB cannot simply state on the one hand that it complies with the Aarhus Convention and on the other hand watch how the Borrower is violating it.  

55. In conclusion, we must also note that Decision ACCC/C/12/2005 raises serious questions on the legal validity of EIB’s Finance and Guarantee Agreements referred above.  Indeed, the Compliance Committee’s Findings that the siting, public participation and environmental licensing procedures in connection with the Vlora TPP project were in breach of the Aarhus Convention makes those Agreements illegitimate in the eyes of both domestic and international law
.  Ex maleficio non oritur contractus [A contract cannot rise out of an illegal act] is a general principle of contract law.
”. As a EU bank and institution, the EIB cannot avoid compliance with the Aarhus Convention by attempting to enforce a contract whose purpose is illegitimate, it is based upon a material misrepresentation of a material fact
 or otherwise it is against public policy.

56. We therefore, kindly submit before the Compliance Committee to consider the communication admissible and further proceed accordingly.
� Article 1 of the Convention.





� Article 2.5





�  Article 2.1.





�  Article 17.  Also see http://www.unece.org/env/pp/ctreaty.htm





� See ACCC on 16 June 2006, Preliminary Determination On Admissibility Of Communication Concerning Compatibility Of Certain Directives Of The European Community With The Convention


(Ref. Accc/C/2006/17) at 2.





� Article 2.2. (d) and 17 of the Convention.  From its very nature, the EIB is not institution acting in a judicial or legislative capacity.





� Supra Note 4.  EIB is considered as an EC institution “sensu largo”. Legal Analysis of 30 March 2007 on the EIB’s compliance with EU legislation on access to information ad the Aarhus Convention, Dr. Jerzy Jendroska, Jendroska Jerzmanski Bar & Partners, Environmental Lawyers. At EIB’s Transparency Performance, Rules and Day to Day Practice in Access to Information, May 2007, GTI, CEE Bankwatch, Appendix, at 22 [Hereinafter, Legal Analysis].





� EIB is co-lender in a project financing for the erection of an oil based combined-cycle thermo-power plant at Treport Beach in the Vlora Bay in Albania. If built, the Vlora TPP will have significant environmental and social impact over the affected party. For reasons of brevity and conciseness, the information submitted to the CC on 14 August 2007 is heretofore fully adopted. When in conflict, information on this Memo prevails.





� Official Journal of the European Union, 25.9.2006, EN, 1.264/19





� Legal Analysis, III, para. 20, at 22.





�  In that regard, please note that “[t]he provisional view of the Committee is that it is not precluded from considering communications submitted after the “grace period” but where the significant events occurred during the first year after the entry into force of the Convention in that State Party.” Guidance Document on Aarhus Convention Compliance Mechanism, at 32. [Emphasis added].


� http://unece.org/env/pp/compliance/Compliance%20Committee/12TableAlbania.htm





� Both Directive 85/337/EEC and Directive 97/11/EC provide that EIA “shall identify, describe and assess” inter alia, “the direct and indirect effects of the project on…material assets and the cultural heritage.”  “Cultural sites” are referred to in the Aarhus Convention. The EIA in which the Vlora TPP was based has not “identifies, described and assessed” the cultural heritage of the site or location of the project, thus violating EU environmental policy.





� Comments by EIB in response to draft findings (received following the adoptions of the findings and recommendations by the Committee), 27.07.2007, http://unece.org/env/pp/compliance/Compliance%20Committee/12TableAlbania.htm





� Commission’s Communication on the Precautionary Principle [Com(2000) 1, Brussels, 02.02.2000]. � The Communication makes references to the World Charter for Nature of 1982 and the 1992 Rio Declaration, principle 15, which states that “in order to protect the environment, the precautionary approach shall be widely applied by States according to their capability. Where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation”.





� Com(2000) 1, at 17 and 4. Of particular interest is the following reference concerning the Aarhus Convention. “A considerable effort has already been made notably as regards public health and the environment. As regards the latter, the Community and the Member States have demonstrated the importance they attach to access to information and justice by signing the Aarhus Convention of June 1998”. Ibidem. Fn 3.





� ECE/MP.PP/C.1/2007/4/Add.1, § 78.





� Ibidem, § 79.





� Ibidem, § 80.





� It is noteworthy, moreover, that no disbursement of the EIB loan is known to have been made until the writing of this Memo, which means that at least the disbursement and repayment terms under both agreements of EIB with Albanian authorities have yet to perform.





�  Finance Agreement between the BEI and KESH, Introduction, 13, 29 September 2004, Albanian version.





� Resolution of the Parties Signatories to the Convention, Implementation Guide, 179.





� EC Declaration Upon Signature, Ibidem, p.182.





� Supra Note 9.





�  Legality of the Threat or Use of Nuclear Weapons, I.C.J., 1996, pp. 241-242, para. 29.





27 REGULATION (EC) No 1367/2006 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 6 September 2006 on the application of the provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies.





� Due to a computer glitch, communicant has only indirect evidence of the EIB’s answer. See Annex I.  The copy can be easily re-produced by the EIB.





� The Financial Agreement was published in Albania’s Official Gazette [Fletorja Zyrtare] on….. The text, however, omitted Annex I [Resolution of the Executive Board of the Borrower] and Annex II [List of Permits and Licenses Needed for the Project] of the Agreement, which were often cited in the Financial Agreement.





� Copy of email in Annex II.


� Resolution of the Board of Executive Directors of the Borrower and Signatory’s Authorization.





� List of Permits and Licenses for the Project.





� See copy of email in Annex II.


� See also Note 3 of Additional Notes of the Communicant, ACCC/C/2005/12 or 15 May 2007 suggesting IFI's involvement since 6 April 2002. at http://unece.org/env/pp/compliance/Compliance%20Committee/12TableAlbania.htm,





� Recitals 10 and 11 of the Preamble to the Aarhus Convention.





� Oscar Schachter, International Law in Theory and Practice, Kluwer Law International, 1995, at 55-58.





� It is noteworthy that the quoted text in English is a back translation from the Albanian version, due to EIB’s refusal to provide access to such Guarantee Agreement.  This further reinforces the need for the EIB to produce such document as well as the Finance Agreement and to avoid “confidentiality” justifications, which are more adequate for private parties. In our view, agreements between public institutions and sovereign governments where public interest, money and trust is involved, do not give rise to “bank secrecy” or similar justifications.





� Albania Progress Report, Brussels, 9 November 2005, SEC 2005, 1421, at 53.





� See ACCC/C/12/2005. Another instance of the World Bank’s interest in ensuring public participation at other stages of the Vlora TPP project is its allegation of public participation on the Vlora TPP project, as of August 1, 2007, which is nevertheless denied by the Civic Alliance. �HYPERLINK "http://go.worldbank.org/DT33066SJ0"��http://go.worldbank.org/DT33066SJ0�





� The World Bank has relied on some meetings during the EIA procedures allegedly conducted during late 2002 – 2003.  The EBRD has undertaken certain public consultation meetings through KESH during 2004. [See ACCC/C/12/2005].





� See also Article 6.08 of the EIB-Albania Finance Agreement, according to which the Borrower undertakes to “implement and operate the project in compliance with the laws of the EU and Albania, whose main objective is preservation, protection and improvement of environment, including legislative provisions in line with international agreements on environment; for this purpose environment means the following, in what they affect living species: a) fauna and flora; b) earth, water, air, climate and landscape; c) monuments and cultural heritage… back translation from Fletorja Zyrtare, dhjetor 2004. Emphasis added.





� “...Agreements or securities given as a price for …the violation of a public law… are deemed incapable of confirmation or enforcement”. Thomas Archibald Roberts. The Principles of the High Court of Chancery, 1857, T. & J.W. Johnson, at 50. “Any agreement which involves the doing of an act which is positively forbidden by law, or, what amounts to the same thing, the omission to of an act which is positively enjoined by law, is illegal and void. William L. Clark, Archibald H. Throckmorton, Handbook of Law of Contract, West, 1914, at 314.





� The Civic Alliance has unsuccessfully raised with the EIB the issue of misrepresentation of material fact with respect to the site, which is in fact a beach, and not “a barren coastline with little vegetation and wildlife” as represented before the EIB’s Board at approval of the Finance Agreement.  In English law such transactions are generally considered as “prima facie voidable”.  See Redgrave v. Hurd (1881) 20 Ch D 1, referred at Restitution and Banking Law, Edied by Francis D. Rose, Mansfield Press, Oxford, 1998, Undue Influence and Misrepresentation after O’Brien, by Janet O’Sullivan, at 46.
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